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Uncle Sam Wants More Than A Postcard From ExPats in Australia
By Sharon Keely

the greater of 50% of the balance of 
the account or $100,000 per year.

Forms commonly required, the non-
filing of which will incur initial pen-
alties beginning at $10,000, are the 
5471 and 3520A.  

Form 5471 may be required if the 
taxpayer has an interest in a foreign 
company.  There are 4 categories 
of filers.  Category 4 applies if the 
taxpayer owns a fraction of a share-
holding in a foreign company, if 
certain related parties, including his 
non-resident alien spouse (a spouse 
who is not a “U.S person”) own suf-
ficient shares in the company to put 
the taxpayer’s interest above 50% 
by attributing such share ownership 
to him (“constructive ownership”).  
This cannot be gleaned from the 
instructions to the form unless the 
taxpayer accepts this innocuous in-
vitation at the end of the definition 
of Category 4 filer, “For more details 
on “control”, see Regulations sec-
tions 1.6038-2(b) and (c)”.

The 3520A must be filed if the taxpay-
er was a grantor of a foreign grantor 
trust.  The income from the portion 

of the assets treated as owned by the 
grantor will be taxed to him, regard-
less of whether he received a distri-
bution from the trust.  An expat who 
has made a gratuitous transfer to a 
trust will know that they are a grant-
or; less obvious is the treatment as 
owner where the taxpayer has guar-
anteed an obligation of the trust, if 
that trust has U.S. beneficiaries.  

Australian Self-Managed Superannu-
ation Funds may also require a Form 
3520A filing, and form 3520 to report 
the annual contributions.  Employer 
superannuation contributions are 
treated as additional compensation 
for purposes of the form 1040.

It is not a given that Australian in-
come tax at close to 50% will result 
in sufficient tax credits to offset U.S. 
tax on foreign income.  Timing dif-
ferences, the division of foreign in-
come into general and passive bas-
kets for purposes of the foreign tax 
credit, the U.S. Alternative Minimum 
Tax (“AMT”), and the recently intro-
duced U.S. Net Investment Income 
Tax (NIIT), conspire to erode the pro-
tection from double tax intended by 
the U.S.- Australia tax treaty.

For Americans moving to the Lucky 
Country, the taxman back home can 
inspire more nightmares than the 
creepy crawlies Down Under.

With the highest marginal Australian 
personal income tax rate at 45% for 
2014-2015, plus a Medicare levy of 
2% and a Temporary Budget Repair 
Levy of another 2%, many “U.S. per-
sons” resident in Australia assume 
that they don’t owe any U.S. tax (giv-
en that the highest marginal income 
tax rate in the U.S. 
is 39.6%) and there-
fore do not have to 
file U.S. income tax 
returns.  This is incor-
rect.  

“U.S. persons” – for 
purposes of this article, citizens and 
permanent residents (“green card 
holders”), are required to file annual 
U.S. income tax returns, whether or 
not they live in the U.S., if their in-
come is above a minimal level.  Ex-
pats are also required to file an an-
nual “report of foreign bank and fi-
nancial accounts” (“FBARs”) if the 
combined value of such accounts 
was more than $10,000 at any time 

during the year.  This reporting im-
poses a substantial financial burden 
in terms of accounting fees, tax, and 
also potential penalties for e.g. omis-
sion of a form.  There are some 800 
IRS forms and schedules, to imple-
ment the almost 17,000 pages of In-
ternal Revenue Code (IRC) and Trea-
sury Regulations.

DIY reporting is inadvisable for any-
one who lives overseas; online DIY 
programs are simply not geared to 

expats.  For instance, 
the instructions for 
Schedule B in many 
DIY programs say 
“you must complete 
this form if you had 
more than $1,500 
in interest and divi-

dends”.  But Schedule B must also 
be filed if the taxpayer has overseas 
bank accounts meeting the FBAR fil-
ing threshold – even in the absence 
of interest or dividends.  Ticking the 
box “no” to indicate that the taxpay-
er does not have such an account, 
when in fact they do, can be the dif-
ference between a non-willful penal-
ty of $10,000 per year for non-filing 
of FBARs and the willful penalty of 
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security totalization agreement 
between the U.S. and Canada.  

Mindful of the widespread lack 
of knowledge among expats of 
their U.S. tax reporting obligations, 
the IRS currently has an amnesty 
program in place, the 
“Streamlined Foreign Offshore 
Procedures”, under which 
penalties are waived if the expat’s 
certification of non-willfulness for 
prior non-filing, or incorrect filing, 
is accepted, allowing the expat to 
get back to dreaming of creepy 
crawlies.

Sharon Keely is the principal of U.S. 
Tax Help Pty Ltd., an Australian com-
pany dedicated to helping U.S. tax-
payers overseas navigate the com-
plexities of their U.S. tax reporting 
requirements.  Sharon has been ad-
mitted as a lawyer in California and 
New York for almost 25 years, and is 
a California CPA.  She has an LLM in 
Taxation Law from Loyola University 
Law School in Los Angeles and is also 
a solicitor in New South Wales.

The foreign tax credit is claimed on 
Form 1116.  Wages fall into the gen-
eral basket for foreign tax credit pur-
poses.  Expats with Australian wages 
will usually have an excess of foreign 
tax credits in this basket, because of 
the high rate of Australian personal 
income tax.  If the growth in their 
superannuation is subject to U.S. 
tax because it is a failed IRC 402(b) 
retirement plan, the extra credits 
in this basket will offset, and often 
eliminate, the U.S. tax.

Dividends, interest and capital gains 
fall into the passive basket.  Divi-
dends paid to residents of Australia 
typically carry a franking credit. The 
payor company has paid 30% in in-
come tax, which is claimed as a cred-
it by the recipient, resulting in only a 
top-up tax of the difference between 
the personal income tax rate and the 
30%.  Unfortunately, expats cannot 
claim the franking credit for U.S. in-
come tax purposes.  The U.S. Quali-
fied Dividend tax rate of 20% applies 
to taxpayers in the highest U.S. tax 
bracket; this will be more than the 
top-up rate paid in Australia.  Excess 
credits in the general basket cannot 

be used to lower the tax liability for 
items in the passive basket.  

Excess foreign tax credits can be car-
ried back one year, and forward 10.  
This limitation adversely affects ex-
pats whose Australian discretionary 
trusts have parked dividend income 
in a beneficiary company, and then 
loaned the funds to an individual 
beneficiary, a common tax deferral 
technique in Australia.  Unfortunate-
ly, the U.S. grantor must pay U.S. tax 
on that income, without the benefit 
of a foreign tax credit, since no one 
in Australia has paid top-up tax on 
the dividend.  By the time they do, 
perhaps several years later when the 
beneficiary company distributes a 
dividend, it will be too late to carry 
back that top-up tax to offset the ex-
pat’s U.S.  tax on the dividend.

Then there’s the NIIT at an additional 
3.8%.  No foreign tax credits can be 
offset against this tax.  Anecdotally, 
some U.S. taxpayers in Canada have 
successfully argued that the NIIT 
should not apply to them because 
it is a Medicare contribution and 
not payable under the social 


